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ash{ anfa gr rah 3rat rials 3rr aar & at as su oner a uf zqsnferf
fal +T;gr rf@rat t rat zur gru 3rd Igda #aT et

·7:

Any person aggrieved by this Order-In-Appeal may file an appeal. or revfsion application,
as the one may be against such order, to the appropriate authority in the following way : ·

Ti #vl qr gterur 3mrdar

Revision application to Government of India :

() #4hq 5qr€a zye 3rf@,fa4, 1994 cBl" tITTT rn ~~ ~ lWwlT cB" 5fR lf ~
tITTT cf)l" '3cf-tITTT gem rrga iaifa grtru sn4ea areft afra, q I, fcm=r
iara, rua qnrr, atsft if5ra, Ra lq #a, vi mf, { fact :110001 qt at uft
a1Reg1 +

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Del.hi - 110 001 under Section 35EE of the CEA1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid'·:

·'!.:

(ii) ~~ cBl" 61A a ma sra hat zrf arm fa8t asrur zn arr qrar i
at fan8t qvsIr aw suer imra u g mf i, zn fa#t srrIr ur +Tuerare
erg fcRfr cf,IXi!sll~ if <lT fclTT:fr ·tjO,SJ<llX al ma at ,fu # hr g{ st

In case of any loss of goods where the loss occur in transit fro_m a factory to a
rehouse or to another factory or from one warehouse to another. during the course of
cessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(cl1) 'lfRcf k are fa8 r, zu 7?gr AllfRla l=f@ IR m l=f@ cB" Raffa #i swzjr zcans ah mra IR

~~cB" me cB" ~ it "Gil" 'lfRcf a are fa#t znz zur var AllfRlti":,~ I

(A) In case of rebate of duty of excise on goods exported to any·country or territory
outside India of on excisable material used in the manufaotyre of the goods
which are exported to any country or territory outside India. · · ·· --:·~ · ·

..:-

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. . ·::

aiRh snr #61 sna yea yuan a fg wit sq@h Re mrr at r{& sit ha srr sit s
err ya fur # yarf nzga, srft« # arr 'Cffffif ahu w zmr qrfa 3rf@fr (2) 1998
tITTT 109 IDxT ~ ~ ~ 'ITT I .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after_, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. ·..

~~~ (wfrc;r) Pill l-Jlq<:1'\ 2001 cB" frn:r:r 9 a siafa Raff{e via in g;-8 if GT
mmrr i, hfa arr?r # uf am?r hfa Ra#ta cfl.=r "flffi cB" 'lfrm ~-~ ~ 3llfrc;r ~ c#rcrr-crr mmrr rt Ura 3maaa fur ur a1Reg Gr er arr • pr yrgf 3RrIB tITTT
35-~ if~~ cB" :rmRqr rr €tr--s arar al uf ft ±)ft afeg

J

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3'months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. -,:.

(2) Rf@au smaaa rr ui viaa Va Gld ffl m ~ qj1=f mm ffl 200/- '1flx:r :rmR
at urg oil ugj vie·a vam yaa a war z 'ITT 1000 / - cBT '1flx:r :rmR cBT ~ I

The revision application shall be accompanied by a fee of Rs;Z00/- where the
amount involved is Rupees One Lac or less and Rs.1,000/..: where the amount O
involved is more than Rupees One Lac.

ft zyc, #tu Una zyc vi hara ar4la nznf@ran ,R 3r9lea
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

a€tu arr zea 3pf@fa, 1944 cI5T tITTT 35-~/35-~ cB" 3Rrfu:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
·I .

afra qRb 2 («)a aarg srgar # srarar 6t r@a, sr@catr ii #l zgea,
a84t 8qr gc vi taa 3r4lg nnf@raw (frec) 8t if?a 2fr ff8ant,
3HP-lc;Jqjc; 28mar, an1ft 2raT ,3rTaT ,fa'R~{c-llJl{,3it-cl-lc;lcillc; -380004

To the west regional bench of Customs, Excise & Service Tax,_Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above. · ·?

Th_e appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules,· 2001 and shall be

-- accompanied against (one which at least should be accompanied by a fee of
.;:::;__~: ~:;Z':,~,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand

<:. 4
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0

I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respec;_;tively in the form
of crossed bank draft in favour of Asstt. Registar of a brapch-~of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR sgu mgr i a{ p sr?vii arrr sh ? a r@to per sitar #fg #) cBT 'TIBR
sqjai an7 f4at Gr al; z« qez * za g ht fa frar 48tqrfa a fg
gen,Rerfa 3rat4hr naff@raur al ya 3rf)a u 4aal #t ~- -~ fclJ"lIT "G'ITc'IT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. · --

(4) nr1re zgca srf@fa 4go zren vigihf@era #t rgR-A # sifa faffRa fh; 3gard
3rrea u qr 3rat zrnRenf fvfr qf@rank a smgr a r@ts #t -~- ma- 1R 5.6.5o ha
cBT .-'llllll&lll ~ f?:cR: WTT mrIT~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

za ail iif@ru mac#i at Rli?fOT ffl a fraii at sit ft en araffa fan "G'f@T % 'G'll"
ft zycea, a4tr sq1a yea gi taa ar@4tr znrnf@eras (arafffe) fr, 1982 #
Rafe t

(5)

0

(6)

Attention in invited to the rules covering these and other relatec;! matter
contended in the Customs, Excise & Service Tax Appellate Tri6'unal (Procedure)
Rules, 1982. ·':

fir zyea, #flu sqraa yes vi hara r4tu znnf@raw (Rre), # uR sr4tat
m a#car air (Demand) yd z (Penalty) cBT 10% qa sa aat 3rearf ? lzrif,
3ff0aaar [a5# 1oalsu¢ & 1(Section 35 F of the Central Excise A~t, 1944, Section 83 &
Section 86 of the Finance Act, 1994) ':

~~~3tRoo cRm 3-lc'filt:r, ~rrfcITT;r ~ II~cfi'r d11oT"(Duty Demanded) -

(i) (Section) Tiis 11D haa faffuffi;
(ii) ~PT<>R=f~mi%c cfiluffi;
(iii) adz#fezerail h fzra 6 haaer uf@.

> zTq&sa 'ifar3' iiuz qasafraar ii, 3rd'fr as hf qa graaar far
"JTmt.

For an appeal to be filed before the CESTAT, 10% of thetDuty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ·':

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; ·,.,
(iii) amount payable under Rule 6 of the Cenvat Credi~,Rules.

s z 3rear h ,f 3r@ u@awr h ae si green 3rear ere zr zvs Raia gt a air f
T grca h 10% m1arc w 3fl szi hua zv fa1fa ~t +a zy-g m 10% a,p@Tc'f tR m'l" \5lT ~

("i'j • t°Iad 7an, 
&~,c"'H'"'••, :~,,. In view of above, an appeal against this order shall lie before the Trib1:1nal on;:l ti~\+ s~{i · yment of 10% of the duty demanded where duty or duty and penalty;9re in dispute, or
, where penalty alone is in dispute." .

Es?»· - -;:c. o._,, ....., • ...,.. I·c, v., ,._,.,,
vo ..s"% Page3 of15
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F. NO. GAPPL/COM/STP/1 492/2021-APPEAL

ORDER IN APPEAL

This appeal has been filed by Shri G. M. Chauhan, 39-B, Phase-I, Safal Vivaan,

Behind Manon Auto Link, Off S. G. Highway, Gota, Ahmedabad

382481 (hereinafter referred to as the 'appe//ant'Jagainst Order-In-Original No.

GST-06/REFUND/34/AC/JRS/GMC/2020-21 dated 25-03-2021 (hereinafter

referred as "impugned order") passed by the Assistant Commissioner, CGST,

Division-VI, Ahmedabad North Commissionerate (hereinafter referred to as
the 'adjudicating authority').

2. The facts of the case, in brief, are that the appellant had filed a refund

claim for an amount of Rs. 81,304/- on 01.02.2021, towards differential amount

. of interest, in respect of their earlier refund claim for an amount of
. !'- >

Rs. 3,02,136/-, which was sanctioned by the Assistant Commissioner, CGST,

Division-VI, Ahmedabad-North (hereinafter referred to as the 'earlier

adjudicating authority-1') vide OIO No. GST-06 /Refund/12 /AC/AMP

/GMChauhan/2019-20 dated 09.07.2019 (hereinafter referred as "original
order-1"), under Section 11 of the Central Excise Act, 1944 as made

applicable to the case of Service Tax matter vide Section 83 of the Finance

Act, 1994 along with interest of Rs. 44,301/- under Section l l BB of Central
Excise Act, 1944.

2.1 The appellant had filed the earlier refund claim for an amount of
Rs. 3,02, 136/- alongwith intere_st on 24.l0.2016 before the office of the Assistant

Commissioner, Division-II, erstwhile Service Tax Commissionerate,

Ahmedabad. The appellant had filed the refund claim on the ground that he

had purchased unit Duplex No. 39, B Safal Vivan, Phase-I, S.G. Highway,

Ahmedabad in the capacity of buyer from M/s. Safa! Construction Pvt. Ltd,
the builder having Service Tax Registration No. AACCS7461 CSTO0 l, and for the
said residential unit, the builder had charged and recovered Service Tax

amounting to Rs. 3,02,136/-, which had been borne by him. Further, the said

refund claim was filed by the appellant on the basis of the ruling of the

Hon'ble High Court of Delhi in the case of Suresh Kumar Bansal & Anuj Goyal

& Ors. Versus Union of India [2016 (6) TMI 192-Delhi High Court], wherein it was

held that no Service Tax could be charged on construction contracts
involving Sale of Land (immovable Property) and Services i.e. composite
contracts, as there is no machinery provided under the Act or in the Valuation
Rules for ascertaining the service element specifically in such contracts.

Page 4 of 15
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F. No. GAPPL/COM/STP /1492/2021-APPEAL

2.2 In respect of the said refund claim filed by the appellant on 24. 10.2016,

a Show Cause Notice dated O 1.12.2016 was issued to the appellant as to why
the refund of Rs. 3,02,136/- alongwith interest should not be rejected under
the provisions of Section 11 of the Central Excise Act, 1944, as made

applicable to Service· Tax under Section 83 of the Finance Act, 1994.

Subsequently, the said refund claim had been rejected by the Assistant

Commissioner, Division-II, erstwhile Service Tax Commissionerate, Ahmedabad

(hereinafter referred to as the 'earlier adjudicating authority-2') vide 010 No.

SD-02/REF-238/VIP/2016-17 dated 27.12.2016 (hereinafter referred as "original

order-2"), after giving his findings, as reproduced below:
> In the instant case, the claimant failed to produce any invoice as per

Rufe 4A of Service Tax Rules, 1994;

The GAR 7 Chai/ans are the basic documents vide which payment

liability can be ascertained & the claimant has failed to produce any

documentary evidence in this regard;
» The Hon 'b/e High Court while passing the judgment has not expressed

its opinion on amendment of Finance Act, 2012, wherein the provision

(Section 65 ( I 05)) defining all the Services under the Act was deleted

and all Services (as defined under Section 658(44) of Finance Act, 2012)

were made chargeable to Service Tax except the negative list.So the

said judgment is applicable to the agreements entered prior to the

year 2012.
» The claimant has entered in to agreement on 28 September, 2015 with

the Service Provider i.e. after year 2012, therefore the claim is ineligible

& baseless as the said ruling of Hon'ble High Court is not applicable for

them."

2.3 Thereafter, the appellant had filed appeal against the "original order-2"

passed by the 'earlier adjudicating authority-2', before the Commissioner
(Appeals), Central Tax, Ahmedabad (herein ·after referred as 'the original

appellate authority'). The said appeal was decided vide OIA No. AHM-EXCUS-

002-APP-352-17-18 issued on 23.03.2018 (herein after referred as 'the original

appellate order'), wherein 'the original appellate authority' hos upheld the

"original order-2" passed by the 'earlier adjudicating authority-2'.

2.4 Being aggrieved with the 'original appellate order', the appellant filed
on appeal before the Hon'ble CESTAT, Ahmedabad, who decided the

peal in favour of the appellant vide Final Order No. A/ l 0874-10876/2019
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F. NO. GAPPL/COM/STP/1 492/2021-APPEAL

dated 10.05.2019 and remanded the matter to the adjudicating authority to

reprocess the claim.

2.5 Subsequently, the appellant vide lelter dated 10.06.2019 approached

the 'earlier adjudicating authority-1' requesting lo give effect to the Final

Order No. A/10874-10876/2019 dated 10.05.2019 passed by the Hon'ble

CESTAT, Ahmedabad. The 'earlier adjudicating outhority-1' reprocessed the
claim of the appellant, and by issuing the 'original order-1 ', sanctioned the

refund claim of Rs. 3,02, 136/- to the appellant under Section 11 B of the

Central Excise Act, 1944 and also granted interest of Rs. 44,301/- [calculated

@6% for the period beyond three months from the date of application of

refund by the appellant i.e. 24.10.2016] under Section 11 BB of the Central

Excise Act, 1944.

2.6 Thereafter, the appellant has filed refund claim for on amount of

Rs. 81,304/- on O 1.02.2021 before the adjudicating authority, · claiming

differential amount of interest [claiming interest @9% on the refund amount of

Rs. 3,02,136/- for the period from 04.12.2014 i.e. the dote of payment of
Service Tax to the deportment till 18.07.2019 i.e. the date of grant of refund].

The adjudicating authority, vide impugned order, rejected the refund claim of

interest of Rs. 81,304/-, under Section 11 BB read with Section l 18 of the

Central Excise Act, 1944 as made applicable in the case of Service Tax matter

vide Section 83 of Finance Act, 1994.

3. Being aggrieved by the impugned order, the appellant has filed the

present appeal on the grounds, as reproduced under the following

paragraphs.

3.1 The refund claim of Service Tax of Rs. 3,02,136/- was filed on 24.10.2016,

in respect of the said amount wrongly collected by builder on 04.12.2014, as

held by Hon' ble Delhi High Court in the case of Sureshkumar Bansal &, Anuj

Goyal & Others Versus Union of India reported at [2016 (6) TMI 192] while
deciding the WP (CJ No. 2235/201 l. The directions contained in Para-56 of the

said judgment of Hon' ble High Court, are reproduced below:
"the concern officer of the respondent No. I shall examine whether
the builder has collected any amount as Service Tax from the

Petitioners defined in Section 65 ( I 05) (zzzh) of the Act and has

deposited the same with the respondent authorities. Any such amount

0

0
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deposited shall be refunded to the Petitioners with interest at the rate

of 6% from the date of refund".

3.2 Though the refund claim was based on 'the Court's Order and it was

confirmed by Adjudicating authority as well as Appellate Authorities in their

respective orders, the Adjudicating Authority arbitrarily applied the provisions

contained in Section 11/11 of 'the Act', restricting the calculation of

interest from the date of filing of Refund Claim, instead of taking date of
payment for calculation of interest as held by 'the Court' in its ruling referred

in above para, without offering an opportunity of being heard.

3.3 The following submissions made to the adjudicating authority on

01.02.2021, while submitting the refund claim for revision of calculation of

interest in terms of number of days and rate of interest, which have not been

taken into consideration.
(i) The provisions contained in Section l l B/1 l BB are not applicable in the

present case as what was collected was not Service Tax and hence, it

has to be treated as 'Deposit'.
(ii) Circular No. 984/08/201 4-CX issued by CBEC on 16.09.2014 was

referred, wherein instruction of calculation of interest on deposit from

the date of deposit of amount are issued.
(iii) The following judgments have been relied upon, in support of their

contention:
» Hon'ble High Court in case of K.V.R Constructions Versus CCE

[(2010) 25 STT 436 (Kar)]
► Hexacom (I) Ltd. Versus CCE, Jaipur [ 2003 (156) ELT 357 (Tri. Del)]

► CCE, Raipur Versus Indian Ispat Works Ltd (2006 (3) STR 16l (Tri. Del)]

► Hon' ble High Court in case of Geep Industrial Syndicate Ltd. Vs.

Union of India [1990 (47) ELT 31 l All.]
► Pfizer Products India Private Limited Versus Commissioner of

Customs & ST, Bangalore [2015-TIOL-442-CESTAT-BANG]
» Sandvik Asia Limited Versus Commissioner of Income Tax-I, Pune

[2006-TIOL-07-SC-IT]
> Ajanta Leather Fashion (P) Ltd. Versus Commissioner of Customs

(Port) Kolkata [2007 (218) ELI 624 (Tri. Kol)]

(iv) The rate of interest on refund is revised to @9% p.a. through Section 56 ·

of the GST Act. The main clause and explanation of Section 56 are pari

materia with Section 11 BB of the Central Excise Act, 1944. This being
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F. NO. GAPPL/COM/STP/1 492/2021-APPEAL

latest, it will prevail over provisions contained in Section 11 BB of the

Central Excise Act, 1944.

(v) The Telangana High Court in the case of Vasudha Bommi reddy Versus

Asstt. Commissioner of Service Tax in Appeal Number-WP-5980/2017,

held that, "38. For all these reasons, this Writ Petition is allowed and the

1s respondent is directed to refund a sum of Rs. 33,77,539/- to the

petitioners with interest @9% per annum from the date of payment of

the same by the petitioners to the 4i respondent i.e. 19.06.20 14 till the

date of payment to the petitioners. No costs".

(vi) Accordingly, the appellant prayed to calculate interest following the

abovementioned judgment of Telangana High Court, which is based

on 'the Court's' judgement and . toking into consideration the

harassment caused to the Service Recipient, by Adjudicating

Authority. The facts of the case of appellant are identical. In view of

the same as well as upward revision in the rate of interest through

Section 56 of GST Act, the appellant has claimed refund @9% from

the date of payment till the date of refund.

3.4 Further, vide letter dated l 0.03.2021 and reply to SCN vide letter dated

18.03.2021, submitted to the adjudicating authority, the appellant has again

reiterated the said contentions, as mentioned in Para-3. l to 3.3 above.

4. Personal hearing in the matter was held on 12.11.2021. The appellant

appeared in person for the personal hearing. He re-iterated the submissions

made in Appeal Memorandum. He also submitted a synopsis of submissions

during hearing.

5. I have carefully gone through the facts of the case and submissions

made by the appellant in the Appeal Memorandum as well as additional

submission made at the time of personal hearing. The issues which require

determination in the case are as under:
(i) Whether the appellant is entitled for interest, from the date of deposit

of such amount till the date of refund sanctioned, in respect of their
claim for refund of Rs. 3,02, 136/- filed on the basis of Delhi High Court
judgment in case of Sureshkumar Bansal & Anuj Goyal & Ors Versus

UOI [2016 (6) TM/ 192 (Del. HC)] or otherwise?

Page 8 of 15
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F. NO. GAPPL/COM/STP/I 492/2021-APPEAL

(ii) Whether the appellant is entitled for interest @9%p.a. on the refund,

as per the judgment of Hon'ble High Court of Telangana in case of

Vasudha Bommireddy Versus Asstt. Commissioner of Service Tax in

Appeal Number-WP 5980/2017 and also in terms of the provision of

Section 56 of GST Act or otherwise?

6. It is observed that the appellant has mainly contended that the refund

claim was based on the Delhi High Court's order and not under Section

11/11BB of the Central Excise Act, 1944. Hence, it was to be treated as

'Deposit' and hence he was entitled for interest from the date of deposit and

not from the date of claim of refund. Further, the appellant also contended

that CBEC vide Circular No. 984/08/2014-CX daled 16.09.2014 issued

Q instructions for calculation of interest on deposit from the date of deposit of

amount.

0

6.1. As regards the CBEC Circular No. 984/08/2014-CX dated 16.09.2014

relied upon by the appellant, I find that the said Circular has been issued in

respect of the payment required to be made as deposit in compliance of the
provisions of Section 35F of the Central Excise Act, 1944 or Section l 29E of the

Customs Act, 1962, at the time of filing appeal before the appellate authority.

Whereas, in the present case, it is observed that the interest has been

claimed by the appellant in respect of the amount of Rs. 3,02,136/- which was

charged and recovered by the builder as 'Service Tax', for which the refund
claim was subsequently filed by the appellant before the 'earlier adjudicating

authority-2' on the basis of the ruling of the Hon' ble High Court of Delhi [2016

(6) TMI 192-Delhi]. Accordingly. I find that instructions issued under CBEC
Circular dated 16.09.2014 are not applicable to the facts of the present case
and hence, the contention of the appellant relying on the said Circular is not

sustainable.

6.2 It is further observed that the appellant has claimed for interest for the

period from the date of deposit of the amount fill the date of refund

sanctioned, as granted by the Hon'ble Delhi High Court in case of

Sureshkumar Bansal & Anuj Goyal & Ors Versus UOY (2016 (6) 1MI 192 (Del.

HC)] on the premise that their refund claim was filed on the basis of said

judgment of Hon'ble Delhi High Court and not under Section 11 B/11 BB of the

Central Excise Act, 1944. As regards the said contention, it is observed as per

the facts available on record that the appellant was not a petitioner in the

.P. (C) No. 2235/2011 filed before the Hon'ble Delhi High Court, for which
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the said judgment hos been delivered on date 03.06.2016 by the Hon'ble

High Court. Hence, the relief granted by the Hon'ble High Court in Writ

Jurisdiction will be available to the parties to the application. I find that the

appellant hos been granted refund on the basis of said judgement and that

he has also been granted interest as per the legal provisions contained under

Section 11/11 of the Act as existed during the material time. Hence, I find

that there is no legal infirmity caused to the appellant.

6.3. As regards the contention of the appellant for consideration of their

refund application and interest thereon, beyond the provisions of Section

11B/11BB of the Central Excise Act, 1944, it is pertinent to mention that Section

11B/11BB are the only provisions under the Central Excise Act, 1944, as made

applicable to service tax vide Section 83 of the Finance Act, 1994 [other than

the provisions of Section 35FF applicable in case of deposit mode in

compliance of Section 35F of the Central Excise Act, 1944] , under which the

Central Excise Officers have been authorized to consider the refund

application filed by any person and to pay interest thereon, in case of

delayed refund, under the provisions of Section 11 BB of the Central Excise

Act, 1944. In this regard, it is also relevant to examine the judicial

pronouncements on similar issue to decide the issue in a correct perspective.

6.3.1. The Hon' ble Tribunal, Ahmedabad, in the case of Petronet LNG

Limited vs. CC, Ahmedabad (2018 -TIOL-3265-CESTAT Ahmedabad], has

examined the decision of Hon' ble Apex Court in the case of Collector of

Chandigarh vs. Dooba Co-operative Sugar Mills - 1988 (37) ELT 478 (SC) and

came to following conclusion:-

"4. We have carefully considered the submissions made by both the sides and

perused the record. We find that the limited issue to be decided by us is,

. . .. . . . . . . . .. . .. . .. . .. . .. . . . . . .. . . . . . . . . . . .. . . . . . . . . . . . . . . . . .... However, the Hon 'ble Supreme

Court in various judgments held that oil the refund claims of customs and excise

hos to be governed by Section 27 of the Customs Act or Section 11B of the

Central Excise Act, 1944. In the case of Collector of Central Excise, Chandigarh

v. Doabo Co-operative Sugar Mills - 1988 (37) E.L.T. 478 (S.C.), the Hon'ble Apex

Court held as under :

"6. It appears that where the duty has been levied without the authority of

law or without reference to any statutory authority or the specific

provisions of the Act and the Rules framed thereunder have no
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application, the decision will be guided by the general low and the date

of limitation would be the starting point when the mistake or the error

comes to light. But in making claims for refund before the departmental

authority, an assessee is bound within four corners of the Statute and the

period of limitation prescribed in the Central Excise Act and the Rules

framed thereunder must be adhered to. The authorities functioning under

the Act ore bound by the provisions of the Act. If the proceedings are

token under the Act by the deportment, the provisions of limitation

prescribed in the Act will prevail. . .. .. .. . .. .. . .. .. .. . .. .. .. .. . .. .. .. . .. .. . . .. .. ... The

appeal, therefore, hos no merits and it is accordingly not entertained and

dismissed. There is no order as to costs."

From the above judgment, it is clear that even if there is refund of duty which

was recovered without authority of low, the refund made . before the

departmental authority, limitation provided under Customs/Central Excise Act

shall be applicable. The Hon'ble Supreme Court hos held that authorities

functioning under on Act is bound by its provisions and any refund proceedings

beyond the limitation provided under the Customs/Central Excise Act, the

some con be initiated in the Civil Court.
In the case of Paras

Electronics Pvt. Limited v. UOI- 1996 (83) E.L.T. 261 (S.C.) the Hon'ble Supreme

Court held that customs authorities cannot grant refund, being a creation of

statute they ore bound by limitation of Section 27 of the Customs Act.

····················································································

0 5. On the analysis of above judgments of Hon 'ble Supreme Court, the gist

is that any refund filed before the Customs/Central Excise authorities can only

process the claim under Customs/Central Excise Acts and the departmental

authorities have no jurisdiction to go beyond the provisions made under the Act

and limitations provided under Section 27/Section 11 B."

6.3.2. The above judicial pronouncement of Hon'ble Tribunal is of

x¥

jurisdictional Tribunal and that it has examined various decisions of Hon'ble

Supreme Court while passing judgement therein. Hence, I find it a settled

position of law that any authority, being creature of statute has no authority

to go beyond the provisions of the act and accordingly, any refund claim

filed before the Central Excise authorities can only be processed under the

provisions of the Central Excise Act and cannot go beyond the inherent

provisions made under the act.
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6.3.3. The relevant provisions of Section l l BB of the Central Excise Act, 1944

and Notification No. 67/2003 dated 12.09.2003 are also reproduced below:

"Section 11BB. Interest on delayed refunds. 

lf any duty ordered to be refunded under sub-section (2) of section lB to any
applicant is not refunded within three months from the date of receipt of
application under sub-section (I) of that section, there shall be paid to that
applicant interest at such rote, not below five per cent and not exceeding
thirty per cent per annum as is for the time being fixed by the Central
Government, by Notification in the Official Gazette, on such duty from the dote
immediately after the expiry of three months from the elate of receipt of such
application till the date of refund of such duty :

Provided that .

Explanation. - Where any order of refund is made y the Commissioner
(Appeals). Appellate Tribunal , Naiiona! Tax Tribunal or any court against on
order of the Assistant Commissioner of Centro/ Excise or Deputy Commissioner
of Central Excise, under sub-section (2) of section i lB, the order passed by the
Commissioner (Appeals), Appellate Tribunal , National Tax Tribunal or, as the
case may be, by the court shall be deemed to be an order passed under the
said sub-section (2) for the purposes of this section.

Notification No. 67 [ 2003 - Central Excise (N.T) dated: 12.9.2003.

"In exercise of the powers conferred by Section 11 BB of the Central Excise
Act, 1944 (I of 1944) and in supersession of the. notification of the
Government of Indio in the Ministry of Finance (Deportment of Revenue)
No.17 / 2002 Central Excise (NT) dated the 13 May, 2002 (G.S.R 353 [E)
dated the 13 May, 2002), except as respect things clone or omitted to be
done before such supersession, the Central Government hereby fixes the rate
of interest at six percent per annum for the purpose of the said section".

0

6.3.4 In the present case, as per the facts available on record, it is O
undisputed that the refund claim for an amount of Rs. 3,02,136/- filed by the

appellant on 24. l 0.2016, stated to be wrongly collected by builder as Service

Tax, had been considered by the 'earlier adjudicating authority-1' vide

'original order-1' and sanctioned the said amount to the appellant under

Section 11 B of the Central Excise Act, 1944 and also granted interest of

Rs. 44,30 l/- [calculated @6% for the period beyond three months from the

date of application of refund by the appellant i.e. 24.1 0.2016] under Section

l l BB of the Central Excise Act, 1944.

6.3.5 As regard the contention of the appellant claiming interest @9%

in terms of the provisions of Section 56 of CGST Act, 2017, I find it proper to

· e the relevant transitional provisions, as reproduced below:
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"Section 142. Miscellaneous transitional provisions.

(3) Every claim for refund filed by any person before ,on or after the

appointed day, for refund of any amount of CENVAT credit, duty, tax, interest

or any other amount paid under the existing law, shall be disposed of in

accordance with the provisions of existing law and any amount eventually

accruing to him shall be paid in cash, notwithstanding anything to the

contrary contained under the provisions of existing law other than the

provisions of sub-section (2) of section 1B of the Central Excise Act, 1944 ( 1 of

1944):

(5] Every claim filed by a person after the appointed day for refund of tax

paid under the existing law in respect of services not provided shall be

disposed of in accordance with the provisions of existing law and any amount

eventually accruing to him shall be paid in cash, notwithstanding anything to

the contrary contained under the provisions of existing low other than the

provisions of sub-section (2) of section 11B of the Central Excise Act, 1944 ( I of

1944)."

"Section 2. Definitions.

In this Act, unless the context otherwise requires,

(48) "existing low" means any low, notification, order, rule or regulation relating

to levy and collection of duty or tax on goods or services or both passed or

mode before the commencement of this Act by Parliament or any Authority

or person having the power to make such law, notification, order, rule or

regulation;"

It is observed in the present case that the appellant has claimed

interest in, respect of the amount of Rs. 3,02,136/- [for which the refund has

already been granted to them alongwith interest under the provisions of

Section 11 BB of the Central Excise Act, 1944] which was paid as 'Service Tax'

by them under the provisions of Finance Act, 1994. Accordingly, in terms of

the abovementioned provisions of Section 142 of the CGST Act, 2017 read

with Section 2(48) of the said act, I find it clear that claim for refund of such

amount paid under the existing law i.e. Finance Act, 1994 alongwith interest

thereon can be considered under the provisions of the existing law i.e. Section

11B/11 of the Central Excise Act, 1944, as made applicable to Service -Tax

vide Section 83 of the Finance Act, 1994. Hence, the contention of the

appellant claiming interest @9% in terms of the provisions of Section 56 of

- CGST Act, 2017 is not legally sustainable.
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6.3.6 In view of the discussion above, I find that the adjudicating

authority or the appellate authority, being creature of provisions of the act,

can not go beyond the provisions of the act and hence, the contention of

the appellant claiming interest for the period from the date of deposit and

@9%, which is beyond the provisions of Seclion 11BB of the Central Excise Act,

is not legally sustainable. Accordingly, I find that the impugned order passed

by the adjudicating authority is as per settled position of law and legally

correct.

7. On careful consideration of the relevant legal provisions, judicial

pronouncements and submission made by the appellant, I passed the Order

as below:

i) I do not find any merit in the contention of the appellant claiming

interest @9% and for the period from the date of deposit of the

amount as Service Tax, which is beyond the statutory provisions of

Section 11 BB of the Central Excise /\ct, 1944. Hence, I uphold the

impugned order passed by the adjudicating authority and reject

the appeal filed by the appellant.

O

8. The appeal filed by the appellant stands disposed of in above terms.

'.s-..rz4(Akhilesh Kumar) O
Commissioner

CGST (Appeals), Ahmedabad

oe: ok/43/3%-2

*MIN- 2022036¢ Sl00oGooC@By R.P.A.D

Attested

rod..(M. P. Sisodiya)
Superintendent (Appeals)
CGST, Ahmedabad

To
Shri. G. M. Chauhan,
Phase-I, 39,B Safal Vivaan,
Behind Manon Auto Link,
Off S. G. Highway, Goto,
Ahrnedabad-382481
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Copy to:
l. The Principal Chief Commissioner, Central Excise, Ahmedabad Zone.
2. The Commissioner, CGST,Ahmedabad-North.
3. The Asstt/Dy Commissioner, CGST,Division-VI, Ahmedabad-North.
4. The Assistant Commissioner, System-CGST, Ahmedabad-North.
a5.Guard File.

6. P.A. File.
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